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§404.2041 Who is liable if your rep-
resentative payee misuses your ben-
efits?

(a) A representative payee who mis-
uses your benefits is responsible for
paying back misused benefits. We will
make every reasonable effort to obtain
restitution of misused benefits so that
we can repay these benefits to you.

(b) Whether or not we have obtained
restitution from the misuser, we will
repay benefits in cases when we deter-
mine that a representative payee mis-
used benefits and the representative
payee is an organization or an indi-
vidual payee serving 15 or more bene-
ficiaries. When we make restitution,
we will pay you or your alternative
representative payee an amount equal
to the misused benefits less any
amount we collected from the misuser
and repaid to you.

(c) Whether or not we have obtained
restitution from the misuser, we will
repay benefits in cases when we deter-
mine that an individual representative
payee serving 14 or fewer beneficiaries
misused benefits and our negligent fail-
ure in the investigation or monitoring
of that representative payee results in
the misuse. When we make restitution,
we will pay you or your alternative
representative payee an amount equal
to the misused benefits less any
amount we collected from the misuser
and repaid to you.

(d) The term ‘‘negligent failure’ used
in this subpart means that we failed to
investigate or monitor a representative
payee or that we did investigate or
monitor a representative payee but did
not follow established procedures in
our investigation or monitoring. Exam-
ples of our negligent failure include,
but are not limited to, the following:

(1) We did not follow our established
procedures in this subpart when inves-
tigating, appointing, or monitoring a
representative payee;

(2) We did not timely investigate a
reported allegation of misuse; or

(3) We did not take the necessary
steps to prevent the issuance of pay-
ments to the representative payee after
it was determined that the payee mis-
used benefits.

(e) Our repayment of misused bene-
fits under these provisions does not
alter the representative payee’s liabil-
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ity and responsibility as described in
paragraph (a) of this section.

(f) Any amounts that the representa-
tive payee misuses and does not refund
will be treated as an overpayment to
that representative payee. See subpart
F of this part.

[69 FR 60234, Oct. 7, 2004, as amended at 71 FR
61408, Oct. 18, 2006]

§404.2045 Conservation and invest-
ment of benefit payments.

(a) General. After the representative
payee has used benefit payments con-
sistent with the guidelines in this sub-
part (see §404.2040 regarding use of ben-
efits), any remaining amount shall be
conserved or invested on behalf of the
beneficiary. Conserved funds should be
invested in accordance with the rules
followed by trustees. Any investment
must show clearly that the payee holds
the property in trust for the bene-
ficiary.

Example: A State institution for mentally
retarded children, which is receiving Med-
icaid funds, is representative payee for sev-
eral Social Security beneficiaries. The
checks the payee receives are deposited into
one account which shows that the benefits
are held in trust for the beneficiaries. The
institution has supporting records which
show the share each individual has in the ac-
count. Funds from this account are disbursed
fairly quickly after receipt for the current
support and maintenance of the beneficiaries
as well as for miscellaneous needs the bene-
ficiaries may have. Several of the bene-
ficiaries have significant accumulated re-
sources in this account. For those bene-
ficiaries whose benefits have accumulated
over $150, the funds should be deposited in an
interest-bearing account or invested rel-
atively free of risk on behalf of the bene-
ficiaries.

(b) Preferred investments. Preferred in-
vestments for excess funds are U.S.
Savings Bonds and deposits in an inter-
est or dividend paying account in a
bank, trust company, credit union, or
savings and loan association which is
insured under either Federal or State
law. The account must be in a form
which shows clearly that the represent-
ative payee has only a fiduciary and
not a personal interest in the funds. If
the payee is the legally appointed
guardian or fiduciary of the bene-
ficiary, the account may be established
to indicate this relationship. If the
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